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11 M CHAEL J. GABLEMAN, J. This is a review of a
published decision of the court of appeals! affirmng an
arbitration award that, anong other things, ordered Dawn Sands'
reinstatenent to her position as Vice President and Executive
General Counsel followng her wongful termnation from Menard,
Inc. ("Menard"). Menard has refused to reinstate Sands and

chal l enges the reinstatenent award on nultiple grounds. The

! Ssands v. Menard, 2009 W App 70, 318 Ws. 2d 206, 767
N. W2d 332.
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r oot of Menard's challenge is that the attorney-client
rel ati onship between Menard and Sands has been so irretrievably
damaged that the panel exceeded its authority by ordering
rei nst at enent .

12 W agree with Mnard that the panel exceeded its
authority. An arbitration panel exceeds its authority when its
award violates strong public policy. An attorney owes a
fiduciary duty of loyalty to her clients, a duty so replete in
our cases and in the Rules of Professional Conduct as to be
axi omati c. Such a duty is deeply rooted in our l|aws and
enbodi es the strong public policy of the State of Wsconsin. 1In
this case, we conclude that by accepting reinstatenent, Sands
would be forced to violate her <ethical obligations as an
attorney. Thus, we vacate the panel's award of reinstatenent on
the grounds that it is void as a violation of strong public
policy. Under the applicable enploynent discrimnation |aws,
front pay is a substitute for reinstatenent. Accordingly, we
vacate the panel's award of reinstatenent and remand to the
circuit court to determne an appropriate award of front pay.

| . BACKGROUND

13 Dawn Sands is a 1993 graduate of the WIliam M tchel

Col | ege of Law. In 1998, John Menard,? founder and president of

Menard, approached Sands, the sister of his then-girlfriend

Debra Sands, about working for Menard' s |egal departnent. John
2 This opinion will refer to Menard, Inc. as "Menard." Wen
referring to John Menard or Charlie Menard, we wll use their

full nanes.
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Menard told Sands he was dissatisfied with the performance of
the legal departnent in general, and of David Coriden, Vice
Presi dent and Ceneral Counsel, specifically.
A. Sands' Tenure at Menard

14 On June 1, 1999, Sands began working in a newy-
created position at the corporate |legal office of Menard. John
Menard asked Sands to assess and oversee the in-house |egal
departrment,® including Coriden, and to create a title that
reflected this oversight. Sands adopted the title of Executive
Ceneral Counsel . In addition to her |legal duties, Sands
operated as the spokesperson for Menard, handling inquiries from
the nmedia and generally acting as a public representative for
t he conpany.

15 Based on her pre-hire discussions and agreenment wth
John Menard, Sands expected to begin working at Menard with a
salary of $56,000 per year. On her first day at Menard, Sands
| earned that she was required to punch a clock and woul d be paid
by the hour at a rate of $26.92 ($55,993.60 annually, plus
overtine). Wth this hourly rate, Sands could earn up to $40. 38
per hour for overtine (at tine-and-a-half) and an additional
$2.50 per hour for weekend hours worked.

16 On August 17, 1999, just nonths after Sands began

wor ki ng  at Menar d, Coriden was termnated followng a

3 Menard's in-house |egal depart nent consisted of a
corporate legal practice, real estate practice, and store
counsel practice. The record reflects that Sands oversaw a

staff of sonewhere between 11 and 17 attorneys during her
tenure, plus paral egal and adm nistrative support staff.



No. 2008AP1703

di sagreenent with John Menard. Sands then assunmed all of
Coriden's duties while continuing to oversee Menard's in-house
| egal departnent. At the tinme of his termnation, Coriden was
paid a yearly salary of $104,999.96, plus a bonus. Shortly
after Coriden's termnation, John Menard told Sands, "[I]f you
are here in a year, wuldn't you like to be making over a
hundred thousand? |If you are you wll be.™

17 In June 2001, after working for Menard for two years
w thout any pay increases, Sands made verbal and witten
requests to John Menard to raise her salary to $70,000 per year.
Menard responded by increasing her wage to $30.92 per hour (a
$4. 00 per hour raise), or $64,313.60 per year without overtine,
effective July 29, 2001.

18 Over the next several vyears, Sands nade repeated
requests to John Menard for a pay raise. 1In one witten request
dated Novenber 24, 2004, Sands requested a pay increase to
$56. 59 per hour, the equivalent of $117,707 per year. The neno
explained that this proposed figure was based on Coriden's
salary at the tinme of his termnation in 1999, plus cost of
living increases he would have received were he still enployed
at Menard. In the neno, Sands stated that she was "doing at
| east an equal |evel of work" as Coriden had done. Sands never
recei ved a second pay increase.

19 On March 18, 2005, Sands received an e-mail from Chief
Qperating Oficer Charlie Menard stating that she was eligible

for a bonus to be paid in 2006 if she signed an enploynent
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agreenent and was eval uated by the "9-Block" eval uation system?
In late 2005, evaluation surveys on Sands were conpleted, but
Sands never received the results or final report due to her
termnation.?>
B. Sands' Term nation

10 On January 11, 2006, Sands received an e-nmail from
Jessica Bierman of the corporate human resources office advising
that Charlie Menard wanted a job description to include with a
new conpensation agreenent. Several e-mails were exchanged
bet ween Sands, Charlie Menard, and Bierman, including an e-nmai
from Sands to Charlie Menard dated January 20, 2006, which
stated, "Not only do I WANT to get paid nore, but, in point of
fact, | MJIST be paid nore (in both cash as well as bonus) if you
intend to avoid a lawsuit."

11 In a neeting on that sanme day, Sands provided Bierman
a binder that included a job description, a conparison of
conpensation packages wth other high-level private sector
executives around the country and her male conparators wthin
Menard, a copy of Sands' Novenber 24, 2004, neno to John Menard

requesting a pay raise, and an Equal Enploynent Opportunity

“In the "9-Block" evaluation system used at Menard,
enpl oyees are scored based on "Menard Values" and job

per f or mance. For the "Menard Values" portion, subordinates,
peers, and nmanagers are asked to evaluate the enployee on
characteristics including "team player, innovation, team nenber
devel opnment, guest focus, |eadership, integrity, passion for

excel | ence, problem solving, and courtesy."

® The record does not indicate the results of these surveys
or give any indication as to the general quality of Sands' work.
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Comm ssion Publication entitled "Facts About Conpensati on
Discrimnation.” During the neeting, which |asted approxi mately
90 mnutes, Sands reviewed the binder wth Biernman. Sands

stated that she believed she had grounds for a |awsuit because
she was not receiving pay equal to Coriden or other top
executives wthin Menard, including the <chief information
officer and the chief financial officer, all of whomwere nen.°

12 After her neeting with Sands, Biernman gave the binder
to Charlie Menard and told him about their neeting. Later that
afternoon, Charlie Menard approached Sands and asked, "[H ow
dare you threaten a Menard?" Sands responded that she was not
trying to threaten the conpany; she was "just trying to point
out a legal reality" and explained that she believed she had a
valid | egal claimagainst Menard.

13 A little over six weeks later, on Mnday, March 6,
2006, Charlie Menard entered Sands' office with a proposed
enpl oynent contract. The contract included a wage of $30.92 per
hour and an unspecified bonus to be paid in March and July of
2007. Sands told Charlie Menard that this was the sanme wage she
had received for approximtely five years. Charlie Menard then
wote "$50,029.98" on a Post-it note and affixed it to the
second page of the contract, stating that this was the bonus she

would receive if she continued to work for Mnard for another

® From 2003 to 2006, Sands nmde the followi ng amounts as
stated on her W2 forns: $77,092 in 2003 and 2004; $81,177 in
2005; and $29,372 in 2006 (from January 1 until her term nation
on March 14).
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year. Sands responded, "I've been sitting here working ny butt
off and | get nothing. | just get all these prom ses .
[What is that, just a big lie to mke ne keep working?"

Charlie Menard shrugged and said, "Wrked, didn't it?" Sands
replied that as a 43-year-old woman with no one else to rely on
she needed to be concerned about her retirement. Charlie Menard
responded, "[Why don't you get married |like every other girl?"
Sands countered, "Charlie, you understand there is a law called
the Equal Pay Act?" Charlie Menard then told Sands that she
woul d be unsuccessful at Menard if she continued to threaten the
conpany with lawsuits, and asked if she was planning to sign the
contract. Sands replied that she did not know and was going to
t hi nk about it.

14 On Thursday and Friday of that week (March 9 and 10,
2006), Sands went to Chicago on business for Menard. The
foll ow ng Monday, March 13, 2006, Sands returned to the office
and found a neno from Charlie Menard dated Thursday, March 9,
2006, in her in-box. In the nmeno, Charlie Menard conmuni cated
his belief that Sands was not |likely to accept the proposed
contract, that an agreenent on conpensation mght not be
possi bl e, and that she shoul d suggest sone  ways to

professionally dissolve their relationship.’” Sands viewed this

" The meno from Charlie Menard to Sands read as foll ows:

| cane away from our neeting on Mnday wth the
feeling that my offer of additional conpensation for
you was not acceptable to you.
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as a threat to her job and did not imrediately respond. Lat er
that evening, Charlie Menard sent a followup e-mail to Sands
requesting that she respond to the neno. Sands replied that
she would work on his request and get back to him

115 According to the arbitration panel, on the evening of

Tuesday, March 14, 2006, Sands was preparing for a neeting in

her office when John Menard stepped in. "This isn't working, is
it," he said. "' msick to death of your not getting back to
Charlie and you don't respond and your threats." John Menard

then instructed Sands to work out an agreenent with Charlie
Menard by the end of business the next day or she would be "al
done."” Then he left her office.

116 Mnents later, John Menard returned and declared,

"[ YJou know what, you're all done right now. Pick your shit up

| want your ass out of here. You've got five mnutes." Sands
asked if he was firing her. John Menard stated that he was
placing her on admnistrative |eave. Sands asked for a

clarification and st at ed t hat Menar d did not have an

| would like to get this rectified with you and, to
that end, please advise me with what you feel would be
fair.

| also cane away with the feeling that there is a
possibility that we can not conme together on the
I ssues. | would like your advice on how we can
professionally dissolve our relationship and what you
feel m ght be a proposed tinetable for doing so.

If you could please jot down your thoughts on these
subjects and send them to nme at your earliest
conveni ence, it would be appreciated.
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adm nistrative |eave policy. John Menard repeated that Sands

was on administrative |eave, that she had better get noving, and

that she now had only four m nutes. "[Dl o you understand what
you're doing right now is unlawf ul?" Sands asked. "I don't
care,”" John Menard replied. "I want your ass out of here."

117 At sonme point during this encounter, Sands turned to
her conputer in an attenpt to log off. John Menard saw this,
approached her fromthe other side of her desk with his hand in
a fist, and ordered her to get away from the conputer. He then
continued to tell Sands to get "[her] ass out of there" and that
he wanted "[her] ass gone." Sands collected a few personal
itens, and left with John Menard followng her out of the
bui | di ng.

118 Sands later testified that during this incident, she

felt "intimdat[ed]" by John Menard, who seened "out of
control"; she further testified that she was "scared,"
"hum liated,” and "so enbarrassed” by these events. The

foll ow ng day, John Menard had Sands' office door secured with a
chain and padl ock, which was renoved a few days |later when the
| ock was changed.

19 Unsure of her status, Sands had her attorney send a
letter to Menard on March 20, 2006, to confirmthat she had been
termnated and not placed on admnistrative |eave, as John
Menard had st ated. Sands received no response to this letter.
During the ensuing weeks, Sands received a notice termnating
her health insurance through Menard, along wth other docunents
confirmng she had been term nated. Sands returned to Menard on

9
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April 21, 2006, to pick up the remainder of her persona
bel ongi ngs. Wen she entered her former office, she found
papers and books strewn everywhere, and furniture upturned.
Wthin nonths of Sands' termnation, three other enployees |eft
the corporate |egal departnent. In their exit interviews wth
Jessica Bierman, all three stated that the main reason they were
| eavi ng was because of how Sands had been treat ed.
C. Arbitration and Award

20 After her termnation, Sands nmintained that she had
been defaned by Menard and was the victim of gender-based
discrimnation and then retaliation for claimng discrimnation.
Sands and Menard initially attenpted to settle their dispute
i ndependent | y. Among their efforts was a private neeting
bet ween Sands and John Menard in May 2006 that ultimtely proved
unsuccessf ul . On Cctober 23, 2006, Sands and Menard nutually
agreed to enter into binding arbitration.?

21 The arbitration agreenent bound both parties to

resolve "all disputes” arising from Sands' enploynent wth
Menar d. The agreement further provided "that both state and
federal laws may apply and that Sands nay be entitled to
remedi es under both." The agreenent also required Sands to

identify "the nature of relief sought.”

8 Around Cctober 31, 2006, Sands was offered a job at the
law firm of MDernott, WII & Enmery with a starting salary of
$250, 000. Sands declined the offer because "she was reluctant
to start in private practice in one area."”

10
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22 During the arbitration hearings, Sands testified
regarding her role and work at Menard and her concerns about the
di screpancy in pay between herself, her predecessor, and other
mal e executives at Menard. She al so described the circunstances
leading up to and including her termnation. The panel
determned that various Menard representatives attenpted to
i nfluence wtnesses during the arbitration proceedings. The
panel described one instance when John Menard called Debra
Sands, Sands' sister, and stated, as Debra Sands recalled it,
that "he did not want to talk about the case, but he wanted to
tell me that | should seriously think about what | was doing and
that he would hate to see ny obituary in the paper anytinme
soon. "

23 During the arbitration hearings, Sands did not request
to be reinstated to her position at Menard, but instead sought
two years of front pay. In fact, in a brief to the arbitration
panel, Sands stated that "no reasonable person would entertain
reinstatenent as a possibility" in these circunstances. Sands
al so argued that reinstatenent would be inappropriate in |ight
of John Menard and Menard's conduct towards her.

124 On COctober 19, 2007, the arbitration panel canme back

with its witten award. Wiile it rejected Sands' defamation® and

® Sands' def amati on cl ai s wer e based on vari ous
comuni cations during and after her term nation.

11



No. 2008AP1703

Title VI1 pay discrimnation clains, the panel found that Sands
(1) was the victim of pay discrimnation under the Equal Pay Act
("EPA")!! due to Menard's failure to conpensate her on par wth
Coriden; and (2) was discharged in retaliation for her assertion
of her statutory rights to be free from pay discrimnation in
violation of the EPA Title WI,% and the Wsconsin Fair
Enpl oyment Act . 3

25 Because of these violations, the panel awarded Sands
various nonetary danmages. She was awarded $267,108 in back

wages'* and an equal amount in |iquidated damages®® for disparate

10°A disparate pay claimunder Title VII requires the intent
to discrimnate, that is, a desire to pay wonen |ess because
t hey are wonen. Loyd v. Phillips Bros., Inc., 25 F.3d 518, 525
(7th Gr. 1994). The panel concluded that Sands did not
satisfactorily show that she was paid |ess because of her
gender.

129 U.S.C § 206(d) (2006). Al subsequent references to
the United States Code are to the 2006 version unless otherw se
i ndi cat ed. An EPA pay discrimnation claim does not require a
showi ng of intent as is required under Title VII.

1242 U.S.C. § 2000e-16(a)-(b). Though the panel concluded
that Sands did not prove her Title VIl pay discrimnation claim
the panel did find that she suffered an adverse enploynent
action in retaliation for asserting her rights under Title VII.

13 Ws. Stat. § 111.36 (2007-08). Al subsequent references
to the Wsconsin Statutes are to the 2007-08 version unless
ot herw se i ndi cat ed.

4 Back wages are the wages the enployee should have
recei ved had he or she been paid appropriately. Under the EPA,
an enployee may recover back wages for the two-year period
i medi ately preceding his or her claim If a willful violation
of the EPA is found to have occurred, the back pay period can be
extended to three years, as it was in this case.

12
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pay and willful violation of the EPA, $114,944.71 in back pay
and bonus for |ost wages due to termnation, as allowed by the
EPA and Title WVII; $100,000 in conpensatory damges for
enmotional distress; and $900,000 in punitive damages. Menard
also was required to pay Sands' attorneys' fees, which totaled
$129, 120. 25. I n sum Menard' s obl i gati ons total ed
$1, 778, 280. 96.

26 In addition to these nonetary damages, the panel
ordered that Sands be reinstated to the position of Vice
President and Executive General Counsel within 30 days of the
date of the award. Sands' reinstatenent was to come with a
salary of $166,250, to be increased to $175,000 effective
January 1, 2008. The panel also ordered Menard to pay her a
profit sharing bonus of 15% of her 2007 ear ni ngs.

127 As justification for the reinstatenent award, the

panel noted that reinstatenent is one of the renedies avail able

for violation of the EPA and Title VII. See 29 U. S C
8§ 215(a)(3); 42 U S.C. 8§ 2000e-5(9g)(1). It also noted that
front pay my be ordered in Ilieu of reinstatenment when

reinstatenent is inappropriate, citing WIllians v. Pharnacia,

Inc., 137 F.3d 944, 951-52 (7th GCr. 1998). The panel expl ained

its decision thusly:

In this case, Sands argues that reinstatenent to her

position . . . would be inappropriate in light of the
conpany's, particularly John Menard's, conduct toward
her . Whet her to award reinstatenent or front pay to

15 Li qui dat ed damages under the EPA consist of an additiona
sum of noney equal to the back wages al ready due to an enpl oyee.

13



No. 2008AP1703

Sands is a difficult decision. The Panel recognizes
that John Menard clearly was hostile to Sands at and
near the tinme of her termnation (as well as toward
her sister, Debra Sands, thereafter, including during
t he pendency of these proceedings), and that such a
consideration could be a basis for awarding front pay
in lieu of reinstatenent. On the other hand, not to
reinstate Sands would, in sonme sense, reward the
conpany for its mstreatnent of her and, noreover,
would tend to send the wong nessage to conpany
enpl oyees who otherwise mght be inclined to nake
meritorious conpl aints about unl awf ul conduct
occurring w thin the conpany.

On bal ance, the Panel has concluded that reinstatenent
is the appropriate approach here, on the ground that
reinstatenent is the favored renedy under the | aw.

128 After the arbitration award was handed down, Menard
prepared a check for the full amunt of the panel's nonetary
awar d. In a letter to Sands, Menard indicated that the check
was available to pick up, but that Menard would not reinstate
Sands. Despite nmany additional comrunications between the
parties, Menard continued to refuse to reinstate Sands.

D. The Case Coes to Court

129 On Decenber 20, 2007, Sands filed suit in the Crcuit

Court for Eau Claire County, Paul J. Lenz, Judge, seeking to

clarify the arbitration award and subsequently confirmit.¥® In

16 Before filing suit, Sands asked the arbitration panel to
clarify the award, alleging that the panel nade various
conputational errors and that her award should be increased.
The panel, however, held that it had no jurisdiction to consider
her request because Sands' nmotion did not truly seek
clarification of the award, but was instead a notion to
reconsider or correct the award, which the panel did not have
t he power to do.

14
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addition to other clains,?’

Sands sought to conpel Menard to
abide by the terns of the reinstatenent award. Menard filed a
notion to vacate the award in full or in part, mintaining that
the attorney-client relationship is vital to a conpany, as is
the right to choose counsel, and that because of their broken
rel ationship, Sands could no |onger represent Menard, Inc., the
Menards brothers, or their interests. Sands responded that she
could represent Menard, and that she would accept reinstatenent
if she could be assured of her personal safety. Judge Lenz
confirmed the arbitration award in its entirety and denied all
nmotions to nodify, correct, or vacate the award.

130 Menard appealed, again arguing that the arbitration
panel disregarded the law by requiring reinstatenent. The court
of appeals affirned. It concluded that reinstatenent is a

statutory renedy under the EPA and Title VII, and that neither

provi des an exception for in-house attorneys. Sands v. Menard

2009 W App 70, 110, 318 Ws. 2d 206, 767 N.W2d 332. The court
of appeals held that the panel's reinstatenent order rested on
substantial authority, and that the panel did not manifestly
disregard the law. [d., 17110-11. Additionally, the court found
t hat awardi ng front pay in lieu of rei nst at enent IS
di scretionary, and courts do not review arbitration awards for

erroneous exercise of discretion. Id., 912. To choose one over

17 sands also argued that her damages were incorrectly
cal cul at ed. The circuit court denied Sands' notion to adjust
t he award.

15
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the other is not a manifest disregard of the law, the court
reasoned. 1d.

131 Menard then petitioned this court for review, which we
accept ed.

[11. DI SCUSSI ON

132 The question before us is whether the arbitration
panel exceeded its authority in ordering Sands' reinstatenent.
In Part A we review the general I|egal framework governing
reinstatenent and front pay in allegations of the type here. In
Part B, we exam ne whether the panel exceeded its authority,
concluding that the panel did overstep its bounds in ordering
Sands' reinstatenent. In Part C, we discuss the appropriate
remedy for the panel's error.

A. Reinstatenment and Front Pay Cenerally
133 We first turn to a general overview of the renedial

framework for Title VIl violations,?*®

with a specific focus on
the renmedy of reinstatenent.

134 Under Title VIlI, courts nmay "order such affirmative
action as nmy be appropriate, which may include, but is not
limted to, reinstatenent or hiring of enployees, wth or
w thout back pay . . . , or any other equitable relief as the
court deens appropriate.” 42 U S C 8§ 2000e-5(g)(1).

Rei nstatenent is the preferred renmedy for violations because

this accords with making the victim of discrimnation whole.

8 There do not appear to be significant differences in the
remedi al framework for retaliatory violations of the EPA Title
VI, and the Wsconsin Fair Enploynment Act.

16
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Equal Enpl oynent Opportunity Commission v. Kallir, Philips,

Ross, Inc., 420 F. Supp. 919, 926 (S.D.N. Y. 1976).

135 However, reinstatenent is not appropriate or even
possible in all cases. Nunerous courts, including the Seventh
Circuit, have held that front pay—eonpensation for projected
future earnings—nAay be awarded in Title VII cases where
reinstatenent is unavailable or inappropriate. WIllians, 137
F.3d at 951-52.

136 Reinstatenent nmay be inappropriate for a nunber of
reasons. Two such overl apping circunstances deserve further
attention here.

137 The nobst comon situation where reinstatenent is
i nappropriate is when the enployer-enployee relationship is

"pervaded by hostility." Id. at 952 (citing MNeil v. Econ.

Lab. , I nc., 800 F.2d 111, 118 (7th Gr. 1986)) . Thi s

unacceptably high level of hostility, however, cannot sinply
constitute enployer-generated frustration over the lawsuit.

McKnight v. Gen. Mtors Corp., 908 F.2d 104, 116 (7th Cr.

1990) . Refusing reinstatenent because of the natura
frustration an enployer would feel when an enployee files suit
"would arm the enployer to defeat the court's renedial order."
1d. But courts have routinely recognized that granting

reinstatenent is not appropriate when aninosity and hostility

19 See also Taylor v. Teletype Corp., 648 F.2d 1129, 1138-39
(8th Cr. 1981) ("To deny reinstatenment to a victim of
discrimnation nerely because of the hostility engendered by the
prosecution of a discrimnation suit would frustrate the nmake-
whol e purpose of Title VII.").

17
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are so extrene that "a productive and am cable working

rel ati onship would be inpossible.” Sasser v. Averitt EXxpress,

Inc., 839 S.W2d 422, 433 (Tenn. Ct. App. 1992). Whet her the

| evel of hostility or aninobsity is too great to allow
rei nstatenent depends on the facts of the case.

138 In one case, a US. Dstrict Court considered an age
discrimnation suit (under the Age Discrimnation in Enploynent
Act ("ADEA"), 29 U S.C. 88 621-634) by the Chief Labor Counsel
for Union Carbide who was forced to retire upon reaching his

65t h birthday. Whittlesey v. Union Carbide Corp., 567 F.

Supp. 1320, 1321 (S.D.N. Y. 1983). Though wunder a different
statute, the basic analytical framework regarding reinstatenent
under Title VIl and the ADEA is the sane.?® The court held that
rei nstatenent was not an appropriate renmedy, and instead ordered

front pay. Id. at 1330. It reasoned that:

Carbide has exhibited such hostility and outrage
against him by reason of his bringing suit, he would
certainly have difficulty functioning in the Law

Depart ment . By all I ndi cati ons, he would Dbe
ostraci zed and excluded from the functions of giving
counsel .

20 See Tyler v. Bethlehem Steel Corp., 958 F.2d 1176, 1180
(2d Cir. 1992) (stating that interpretations of the ADEA rely on
interpretations of Title VIl because the substantive provisions
of the ADEA were essentially copied fromTitle VII).
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Id.  Though Carbide's actions were wthout justification, the
court stated, this level of enployer-directed hostility rendered
reinstatement too difficult.* 1d.

139 In another case, a US. District Court denied
reinstatenment when an enployer referred to the enployee as a
"cancer" and repeatedly attacked his abilities during trial.

Cancellier v. Federated Dept. Stores, 672 F.2d 1312, 1319 (9th

Cr. 1982) (affirmng the District Court's front pay award).
The trial judge concluded that the enployee and enpl oyer could
no longer "co-exist in a business relationship that would be
productive to the consuner, community or to the business
itself." Id. at 1319- 20. Hence, reinstatement  was

i nappropriate. 1d. at 1320.
140 Simlarly, in Goss v. Exxon Ofice Sys. Co., the Third

Crcuit affirmed an award of front pay in lieu of reinstatenent
because of "the Ilikelihood of continuing disharnony in a
sensitive job and the difficulty of policing an ongoing
relationship." 747 F.2d 885, 890 (3d Cir. 1984). The trial

judge had explained its award as foll ows:

| do not believe that either plaintiff or defendant
woul d seriously contend that it would be sensible to
order plaintiff reinstated to a job in which
harnoni ous working relationships are so inportant
after the acrinony this case has engendered, nor could
| possibly draft an injunctive order that would
effectively make the existing ill feelings di sappear.

L The Second Circuit affirmed the District Court's
determ nation on appeal. See Wittlesey v. Union Carbide Corp.
742 F.2d 724, 729 (2d G r. 1984).
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Id. Again we see that where hostility makes a future working
relationship inpossible, reinstatenent is not an appropriate
remedy.

141 O her courts have simlarly found front pay to be nore
appropriate where antagonism and hostility render working

rel ati onshi ps inpossible. See Fitzgerald v. Sirloin Stockade,

Inc., 624 F.2d 945, 957 (10th Gr. 1980) (affirmng an award of
front pay in lieu of reinstatenment where the defendant had
engaged in psychol ogical warfare against the plaintiff and where

reinstatenent would have led to retaliation); Hoffman v. N ssan

Motor Corp. in USA, 511 F. Supp. 352, 355 (D.N. H 1981) (holding

that ordering reinstatenent would be inappropriate because it
"would be a harbinger of disaster and a catalyst to nore
l[itigation'). W stress that this does not |eave the victim of
discrimnation without renedy; front pay is available to nake
t he victimwhol e.

142 A second situation where reinstatenent my  be
i nappropriate is when the enployee served in a managerial or
unusual |y high-level role, as a representative to the public, or

other such sensitive position. Di ckerson v. Deluxe Check

Printers, Inc., 703 F.2d 276, 280 (8th Cr. 1983) ("Those cases

in which courts have declined to reinstate injured plaintiffs
have frequently involved high Ievel, unique or unusually
sensitive positions in defendant's organization."). Success in
these positions of trust is difficult or inpossible when trust

has been Dbroken. Whether the position is such that
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reinstatenent would be unworkable due to the break in the
rel ati onshi p agai n depends upon the facts of each case.

143 In one such case, the Southern District of New York
awarded front pay in lieu of reinstatenent because of the "close
working relationship between plaintiff and top executives."

Kallir, Philips, Ross, Inc., 420 F. Supp. at 926-27. The court

noted that the plaintiff had frequent contact wth the
enployer's clients, "wth plaintiff acting as defendant's

representative.” |d. at 927. The court expl ai ned:

Lack of conplete trust and confidence Dbetween
plaintiff and def endant coul d | ead to
m sunder st andi ngs, m srepresentations and m stakes,
and could seriously danage defendant's relationship
with its clients. The situation here is quite unlike
that presented when reinstatenment is sought for an
assenbly line or <clerical worker, or even for an
executive whose job is not as sensitive for his
enployer's interests as is plaintiff's job here. The
Court is convinced that after three and a half years

of bitter l[itigation the necessary trust and
confidence can never exist between plaintiff and
def endant . To order reinstatenent on the facts of

this case would nmerely be to sow the seeds of future
litigation, and would wunduly burden the defendant.
Thus, reinstatenent will not be ordered in this case.

Id. In light of the sensitive nature of the position and
litigation "marked by nore than the usual hostility between the
parties,” the court concluded that reinstatenment was not
appropriate. 1d. at 926-27.

44 1n Coston v. Plitt Theatres, Inc., 831 F.2d 1321 (7th

Cr. 1987), vacated on other grounds, 486 U.S. 1020 (1988), the

Seventh Circuit wupheld the denial of reinstatenent for an

enpl oyee who "was required to hold hinmself out to the public as
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a managerial representative of the enployer." Id. at 1331. The
court recognized that the public imge of the business could be
conprom sed by a hostile enployer-enployee relationship. Id.
The court also focused heavily on the need for trust and
confidence in the plaintiff's managerial position, the |ack of
whi ch made reinstatement inappropriate. 1d.

145 O her cases make clear that the nature of the position
is inmportant to the determnation of whether reinstatenent is

appropri ate. Hyl and v. Kenner Prods. Co., 13 Fair Enpl. Prac.

Cas. (BNA) 1309 (S.D. Chio 1976) (denying reinstatenment to a
person in a managenent position because she would possess
confidential information but |ack the trust and confidence of
her superiors, and because the parties would not be able to
establish a proper working relationship and were very

antagonistic toward each other); Conbes v. Giffin Tel evision,

I nc. , 421 F. Supp. 841, 846 (WD. &I a. 1976) (denying

reinstatenent to a news anchorman where the "[d]iscord, tension,
suspi cion, antagonism and sensitivity anong them would be
productive of a very difficult enploynent environment, with the
particular difficulty of being perceivable to the viewng
audi ence").

46 These principles energe from this analysis: Wile
reinstatenent is the preferred remedy under Title VII, it is an
equitable renedy that may or nmay not be appropriate depending
upon the facts of each case. VWere the level of hostility is
unusually high, or where the position is a sensitive one
requiring a high degree of trust and cooperation between
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managenent and the enployee, reinstatenent is generally not
appropri at e. 22
B. The Panel Exceeded Its Authority
47 Menard challenges the reinstatenent portion of the
arbitration award on nultiple grounds. First, it alleges that
the Wsconsin Constitution guarantees Menard its choice of
counsel . Second, Menard argues that reinstatenent was not

feasi bl e and appropriate under governing case |aw and enpl oynent

| aw. Third, it maintains that the arbitrators |acked the
authority under t he arbitration agr eenment to or der
rei nst atenent. Finally, Menard argues that the panel exceeded

its authority by ignoring the Rules of Professional Conduct for

att or neys.

22 gee Bruso v. United Airlines, Inc., 239 F.3d 848, 861-62
(7th Gir. 2001):

[ Al court is not required to reinstate a
successful plaintiff where the result wuld be a
working relationship fraught with hostility and
friction. Rei nstatenent in such situations could
potentially cause the court to becone enbroiled in
each and every enploynent dispute that arose between
the plaintiff and the enpl oyer following the
plaintiff's reinstatenent.

.o [ R] ei nst at enent may beconme particularly
infeasible if the plaintiff would no |onger enjoy the
confidence and respect of hi s superiors once
rei nst at ed. Rei nst at enent may al so be nor e
problematic when the plaintiff holds a nmanagenent
posi tion, or wuld be supervised by the sane
i ndi vidual s who discrimnated against himin the first
pl ace. (citations omtted).
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148 CQur review of arbitration awards is limted. Lukowsk

v. Dankert, 184 Ws. 2d 142, 149, 515 N. W2d 883 (1994). Qur

task is to ensure that the parties receive what they bargained
for—the adjudication of their dispute via the arbitration
pr ocess. Id. Though limted, a court's role is not a nere
formality; a court nust overturn an arbitrator's award when the
panel exceeds its powers. Ws. Stat. § 788.10(1)(d). An
arbitration panel exceeds its powers when it engages in perverse
m sconstruction  or positive m sconduct, when the panel
mani festly disregards the law, or where the award itself is

illegal or violates strong public policy. Raci ne County V.

Int'l Ass'n of Machinists & Aerospace Wrkers, 2008 W 70, 111,

310 Ws. 2d 508, 751 N W2d 312. Whet her the panel's decision
nmeets any of these standards is a question of |aw we review de
novo. ld.

149 We conclude that an attorney's ethical obligations,
particularly an attorney's duty of loyalty to her clients under
our cases and the Rules of Professional Conduct, enbody the
strong public policy of the State of Wsconsin. Therefore, an
arbitration panel exceeds its powers when it orders the
reinstatenent of an attorney where reinstatenent would clearly
lead to a violation of that attorney's ethical obligations.

Moreover, we are persuaded that the panel exceeded its authority
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here because reinstatenent of Sands would cause her to violate
her ethical obligations as an attorney.??

50 It is a rare occasion for this court to overturn an
arbitration award on public policy grounds. The public policy
exception to the general rule of judicial deference should be
narromy construed and limted to situations where the public
policy "is well defined and domnant, and is to be ascertained
by reference to the laws and legal precedents and not from
general considerations of supposed public interests.” State v.

New England Health Care Enployees Union, 855 A 2d 964, 970

(Conn. 2004). A public policy violation nust be clear, and the
burden of proving such a violation rests with the party seeking
to overturn the award. Id.

151 We stand on firmground in this case, however, because
this court has supervisory authority over the practice of law in

W sconsi n. Ws. Const. art. VII, 8 3(1); State v. Cadden, 56

Ws. 2d 320, 324, 201 N.W2d 773 (1972). The | egal profession
is unique in that it is nostly self-regulating with ultimte
authority vested largely in the courts. SCR ch. 20 Preanble
(10). As part of our oversight, we have adopted Rules of
Prof essi onal Conduct to guide attorney conduct. See SCR ch. 20.
152 While the Rules vary in enphasis and inportance, sone
rules are so deeply established as to enbody the strong public

policy of the State of Wsconsin. For exanple, we could not

23 Because we are persuaded that the panel violated strong
public policy in awarding Sands' reinstatenent, we need not
address Menard's ot her argunents.
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countenance an arbitration award that ordered an individual to
engage in the unauthorized practice of law, or one that ordered
an attorney to use funds from the attorney's trust account in a
fashion prohibited by the Rules of Professional Conduct.
Simlarly, we cannot countenance an award that forces an
attorney to represent a client when it is clear that the
conplete disintegration of nutual goodw Il, trust, and loyalty
renders ethical representation by that attorney inpossible.

153 Attorneys owe a fiduciary duty of loyalty to their
clients. Berner Cheese Corp. v. Krug, 2008 W 95, 941, 312

Ws. 2d 251, 752 N W2d 800. This obligation of absolute
| oyalty neans that attorneys are required to act solely for the

benefit of their clients. Zastrow v. Journal Commt'ns, Inc.,

2006 W 72, 931, 291 Ws. 2d 426, 718 N W2d 51. Sever al
Suprenme Court Rules are ainmed at enforcing this duty, including
the requirement in SCR 20:1.7(a)(2) that attorneys may not

represent clients when "there is a significant risk that the

representation . . . wll be materially Jlimted by . . . a
personal interest of the |awer." I ndeed, the confidence and
t rust under | yi ng t he attorney-client relationship are

foundational to the practice of law and deeply rooted in our
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| aw?* and Professional Rules.?® See, e.g., State v. Meeks, 2003

W 104, 19159, 263 Ws. 2d 794, 666 N W2d 859 ("The attorney-
client privilege provides sanctuary to protect a relationship
based upon trust and confidence.").?°

154 While it is wunusual for a reinstatenent award to be
vacated on public policy grounds, it is not unheard of. See,

e.g., Newsday, Inc. v. Long Island Typographical Union, 915

F.2d 840 (2d Cr. 1990) (vacating a reinstatenent award on
public policy grounds when sexual harassnent nade the work

environment too hostile); Delta Ar Lines, Inc. v. Ar Line

2 Article 1, 8§21, cl. 2 of the Wsconsin Constitution
provides: "In any court of this state, any suitor nmy prosecute
or defend his suit either in his own proper person or by an
attorney of the suitor's choice.” Wiile we need not address
whet her this provision precludes the reinstatenent of Sands in
this situation, this provision provides further support for the
notion that the nutuality of trust wunderlying the attorney-
client relationship is central in our |aws.

2> See SCR ch. 20 Preamble (9) ("[Tlhe basic principles

underlying the rules . . . ‘include the lawer's obligation
zealously to protect and pursue a client's legitimte
interests . . . while maintaining a professional, courteous and
civil attitude toward all persons involved in the |ega

system™"); SCR 20:1.7 cmt. 1 ("Loyalty and independent judgnent
are essential elenments in the lawer's relationship to a
client.").

26 See also State v. Suemick, 63 Ws. 2d 117, 118, 216
N.W2d 753 (1974) ("It goes w thout saying that the cornerstone
of an attorney-client relationship nust be a feeling of absolute
trust in the attorney by the client."); In re Law Exam nation of
1926, 191 Ws. 359, 362, 210 N W 710 (1926) ("An attorney
occupies a fiduciary relationship towards his client. It is one
of inplicit confidence and of trust . . . . There is no field
of human activity which requires a fuller realization wth
respect to a fiduciary relationship than that which exists
bet ween the lawer and his client.").
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Pilots Ass'n, Int'l, 861 F.2d 665 (11th Cr. 1988) (vacating a

reinstatenment award on public policy grounds when the enpl oyee,
a pilot, flew while intoxicated).

155 There is also precedent for the proposition that an
attorney's ethical duties constitute strong public policy and
can be grounds for vacating an arbitration award. For exanpl e

in Perkins & Mario, P.C. v. Annunziata, an arbitration award

resulting from a |legal fees dispute was vacated on the grounds
that it violated the general statutory prohibition protecting
i njured persons from excessive |egal fees, and because the award
was in contravention of attorney ethics rules regarding
contingent fee agreenents. 694 A 2d 1388 (Conn. App. O

1997) .27 Simlarly, another court held that a clause in a
partnership agreenent between two |awers could not be subject

to arbitration because the <clause violated a strong public

2 Deference to arbitration awards is a nearly universal
policy in state and federal courts. The |aw governing review of
arbitration and the grounds for overturning an award are also
very simlar across state and federal courts.

Wsconsin's arbitration statute is nearly identical to the
federal statute in 9 U S.C. 8 10. As such, this court will | ook
to federal cases to assist in our interpretation. Diversified
Mynt. Servs., Inc. v. Slotten, 119 Ws. 2d 441, 446, 351
N.W2d 176 (Ct. App. 1984). The simlar analytical framework
between states also neans that state decisions will often have
per suasi ve val ue as wel | .
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policy found in the attorney code of ethics and was therefore

void. Inre Silverberg, 75 A D.2d 817 (N. Y. App. Div. 1980).2

56 In this case, it is clear that Sands cannot in good
faith represent Menard wi thout violating her ethical obligations
as an attorney.

157 Leading up to and throughout the arbitration process,
all parties agreed that the relationship was irretrievably
br oken. Sands understood this and wunequivocally testified
agai nst reinstatenent before the arbitration panel, even going
so far as to state that "no reasonable person would entertain
reinstatenent as a possibility." She further made clear her
view of the prospective enploynent conditions at Menard,
stating, "[l]t would be inpossible to return to such a hostile
environment." Understanding that reinstatenent was not feasible
or avail able here, Sands sought two years of front pay instead.

158 Sands also made clear her views  of Menard' s
| eadershi p—her clients if reinstatenent were upheld. In her
briefing before the arbitration panel, Sands stated that John
Menard's conduct was "so nonstrous and reprehensible that it

shocks the conscience"; that he is a "reckless, callous actor

2 Other courts have sinilarly recognized that an
arbitration award contrary to attorney ethics nay be vacated on
public policy grounds. See Schoonnmaker v. Cummings & Lockwood
of Connecticut, P.C., 747 A 2d 1017 (Conn. 2000) (recogni zing
that the Rules of Professional Conduct can serve as a public
policy ground on which to vacate arbitration awards, though
ultimately choosing not to do so in that case); Wiss V.
Carpenter, Bennett & Morrissey, 672 A 2d 1132 (N.J. 1996)
(sane).

29



No. 2008AP1703

who care[s] nothing about anyone else's rights or reputation”;
that he "is a man with no paraneters, no limts, no respect for
the law and obviously, no self-discipline to control or limt
hi s own behavi or—mnor does he see any need to"; that his honesty
and integrity are "conpletely illusory"; and that hi s
"di shonesty is serious and overwhel m ng."

159 Let there be no mstake—the nutual aninosity and
di strust between Sands and the executive |eadership of Menard,
the very people to whom her absolute loyalty would be owed,
continued throughout the arbitration hearing and shows no signs
of abating today. Sands was right. No reasonable person would
consider reinstatenment a possibility in this situation. No one
could have assessed this situation and determned that
reinstatenent could lead to a productive setting where both
Sands and Menard would benefit. Trust has been conpletely
br oken; nothing good could possibly conme from reinstatenent. I n
view of this especially bitter litigation marked by personal and
prof essional aninobsity, we see no way Sands could now return to
Menard and serve the conpany in conformty wth her ethical
obl i gati ons.

160 If the level of hostility alone was not enough, Sands
performed an unusually high-level and sensitive role at Menard.

She was the Executive General Counsel, heading up the in-house

| egal operations and supervising the legal work for all of
Menar d. She also served as Menard's spokesperson and was a
public representative to the community. More than nost

attorneys, her position required a high degree of confidence and

30



No. 2008AP1703

trust and a close relationship wth Mmnard s executive
| eader shi p. In order to perform her role, Sands had to
represent the conpany's best interests wth outside partners,
attorneys, and the nedia. Sands' unique and significant role at
Menard required the highest |evel of good faith, loyalty, and
mut ual trust.

161 The relationship between Sands and Menard, then, has
been irretrievably broken. Sands' view of Menard's |leaders is
clear, and Menard has simlarly not hidden its view that trust
and confidence in Sands cannot be restored under these
ci rcunst ances. W see no possible way Sands could, follow ng
this protracted litigation and acrinony, step in and serve

Menard as her ethical obligations would require.?° W t hout

question, there is, in the wrds of SCR 20:1.7(a)(2), "a
significant risk t hat t he representation . . . wll be
materially limted by . . . a personal interest of the |awer."

62 In its witten award, the panel di scussed the
difficulty that hostility posed to reinstatenent. It recognized
both John Menard's hostil e behavior toward Sands, and that Sands
bel i eved reinstatenent woul d be inappropriate as a result of the
hostile relationship. In the end, the panel chose reinstatenent
because front pay, it felt, would "reward the conmpany for its

mstreatment” and "would tend to send the wong nessage to

22 W are satisfied that the conflict of interest between
Sands and Menard is enough to prohibit reinstatenent. e
decline to address the applicability of other portions of the
Rul es.
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conpany enployees who otherwse mght be inclined to nake
meritorious conplaints about unlawful conduct occurring wthin
t he conpany. "

163 Though the panel's decision was otherw se thorough,
nowhere did the panel consider the applicability of Sands'
ethical obligations as an attorney.® It never exami ned whether
Sands could ethically perform her role if it awar ded
rei nst at enent . If it had, it would have reached the sane
conclusion Sands had: no reasonable person would entertain
reinstatenent as a possibility.

164 The panel was right in seeking to nmake Sands whol e.
Even though it seenmed to understand the conplete breakdown in
the relationship, the panel went forward anyway in order to send
a nessage. Wile a nessage surely needed to be sent—and it
was, to the tune of nore than $1.6 nmillion, including $900, 000
in punitive damages—we conclude that reinstatenent of Sands in
this situation would cause her to violate her ethica
obligations as an attorney. W further hold that an arbitration
award requiring an attorney to violate her ethical obligations
is void as a matter of strong public policy. The pane
therefore exceeded its powers under Ws. Stat. 8§ 788.10(1)(d).
Raci ne County, 310 Ws. 2d 508, {11

30 The dissent curiously chides us for not citing the record
to support the notion that the panel did not consider attorney
ethics. See dissent, 180. Nothing in the record reflects that
the panel considered Sands' ethical duties. Mor eover, not hing
in the panel's witten award evinces a consideration of Sands'

ability to represent Menard again as an attorney.
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165 W do not conclude that reinstatenent is always
i nappropriate for in-house |awers or general counsels,3 or that
reinstatenent is always inappropriate when the relationship is
acrinonious or the enployee served in a high-level role. The
specific circunstances of each case nmust be considered. Her e
it 1s our judgnent that the panel's reinstatenent order would
have the practical effect of forcing Sands to violate her
et hical obligations. Such a result violates the strong public
policy of the State of W sconsin.

C. Renedying the Panel's Error

166 Because t he panel exceeded its power s, t he
r ei nst at enent awar d cannot st and. Under Ws. St at .
§ 788.10(1)(d), an award may be vacated "[w] here the arbitrators
exceeded their powers.™ As we have already explained,
arbitrators exceed their powers when their award is in violation
of strong public policy.

67 Both parties agree that the court my vacate the

reinstatenent portion of the award while Ileaving the rest

31 This case presents the difficult question of whether the
Rules of Professional Conduct give enployers the right to
di scharge their in-house attorney enployees at any tine.
Normal |y, attorneys nmay not represent clients when they have

been di scharged. See SCR 20:1.16(a)(3). But the question
beconmes nore difficult in light of non-discrimnation |aws that
protect in-house attorneys just as they do non-attorney
enpl oyees. Because we determne that the panel exceeded its

authority in awarding reinstatenent, we save this question for
anot her day.
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i ntact. 3

Menard urges us to vacate the reinstatenment award and
thus end the dispute. Sands argues that if we find
reinstatenment inproper, we should remand for an award of front
pay to effectuate the panel's clear intention to make the
successful plaintiff whole.

168 We agree with Sands. Reinstatenent is intended to put
the enployee in the position he or she would have been in before

the adverse enpl oynent action. But courts have recogni zed that

where reinstatenent is inappropriate, "an award of front pay as

a substitute for reinstatenent . . . [i]s a necessary part of
the 'make whole'" purposes of Title VII. Pollard v. E. |I. du
Pont de Nemoburs & Co., 532 US. 843, 850 (2001). Li ke

reinstatenent, front pay is an equitable renedy. WIllians, 137
F.3d at 951. It "is the functional equivalent of reinstatenent
because it is a substitute remedy that affords the plaintiff the
sane benefit (or as close an approximation as possible) as the
plaintiff would have received had she been reinstated.” 1d. at
952.

169 The panel nmade clear that it was going to award either
front pay or reinstatenent ("Wether to award reinstatenent or
front pay to Sands is a difficult decision.”). |In order to nmake
Sands whole in accord with the intentions of the arbitration

panel, we vacate the award of reinstatenent and renmand to the

32 See Commt' ns Workers of Am v. AT&T Co., 903 F. Supp. 3,
6 (D.D.C. 1995) (holding that courts may vacate the portions of
an arbitrator's award that exceed the arbitrator's authority
whil e enforcing the remainder).
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circuit court for a determnation on the equities of an
appropriate front pay award.
| V. CONCLUSI ON

170 In sum we agree with Menard that the panel exceeded
its authority. An arbitration panel exceeds its authority when
its award violates strong public policy. An attorney owes a
fiduciary duty of loyalty to her clients, a duty so replete in
our cases and in the Rules of Professional Conduct as to be
axi omati c. Such a duty is deeply rooted in our l|aws and
enbodi es the strong public policy of the State of Wsconsin. In
this case, we conclude that by accepting reinstatenent, Sands
would be forced to violate her <ethical obligations as an
attorney. Thus, we vacate the panel's award of reinstatenent on
the grounds that it is void as a violation of strong public
policy. Under the applicable enploynent discrimnation |aws,
front pay is a substitute for reinstatenent. Accordingly, we
vacate the panel's award of reinstatenent and remand to the
circuit court to determne an appropriate award of front pay.

By the Court.—Fhe decision of the court of appeals is

reversed and remanded.
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171 SH RLEY S. ABRAHAMSON, C. J. (di ssenting). | do not
join the majority opinion because | conclude that the mgjority
has "exceeded its powers"” by "manifestly disregarding the |aw
in its decision to vacate the arbitration panel's award of
rei nst at enent .

72 1 agree with the circuit court and court of appeals,
both of which denied Menard's notion to vacate the arbitration
award for reinstatenent of Dawn Sands. These courts reached
the right result, largely because they correctly understood the
very limted role courts play in reviewing arbitration awards.

173 At the circuit court, Judge Lenz observed that "at

nmost, | find that this would be an error of law or fact and not
enough to overturn the award. The arbitration panel did an
anal ysis, looking at the . . . hostile environment . . . so they
did what they were supposed to do." Wth regard to the claim

that the award could be vacated for public policy reasons , the
circuit court reasoned that "when a court bars enforcenent of an
arbitration award on public policy, that public policy nust be
clearly defined . . . and domnant. . . . the arbitrator
bal anced it out, they talked about it, that's not a situation
where it is an explicit public policy that is well-defined and

dom nant and referenced to the |laws and | egal precedent."?!

! The circuit court relied on Local P-1236 v. Jones Dairy
Farm 680 F.2d 1142, 1145 (7th Cr. 1982).
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174 At the court of appeals, Menard's clains were
simlarly dismssed as not approaching the standard for a court
to vacate the discretionary renedy awarded in an arbitration to
which the parties have voluntarily submtted. The court of

appeal s explained, "Mnard essentially asks that we create |aw

stating rei nst at enent is not a remedy for i n- house
attorneys . . . . This is inconsistent with the standard of
revi ew. We  cannot conclude the arbitrators manifestly

disregarded law that was nonexistent at the tinme of the
arbitrators' decision.”

175 Now, after Menar d, who initially submtted to
arbitration, has challenged the outcone of that arbitration
through three courts, the majority does just what the court of
appeal s recogni zed that courts could not and should not do: The
majority recognizes for the first tinme a "clear strong public
policy"™ and concl udes, as the panel did not, that the
arbitration award would clearly lead to a violation of Sands'
ethical obligations as an attorney and thereby violate public

policy. On the basis of its newy announced public policy, and

The circuit court further recognized, as the majority does
not, that its own view of whether the award was "appropriate" or

a good idea was not at issue. Judge Lenz comented, "[T]he
court may look at this and say that part of the award was really
stupid . . . but the court doesn't substitute its judgnment for

the judgnent of the arbitrator because that's not what you
bar gai ned for."
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its own conclusion that the panel award would necessarily
violate that policy, the nmajority vacates the arbitration award
in the very case where it first sets forth the policy. Yet the
ordinary standard of review is that "[i]f the correctness of the
award, including its resolution of the public-policy question,
is reasonably debatable, judicial intervention is unwarranted. "?

176 The mpjority's result undermnes the goals and
practice of arbitration in Wsconsin and defeats the intent of
the parties who entered this arbitration in particular. How
will parties in the future who voluntarily submt to arbitration
be confident that the efficient and final resolution that
arbitration promses wll not be set aside by this court? \Wat
other "strong public policies" may be lurking, not-previously
articulated, that this court could use to vacate an arbitration
award that one party seeks to escape and with which four nenbers
of this court sinply disagree?

177 1t may well be that in sonme cases a direct conflict
wll arise between the nostly state | aws governing the attorney-
client relationship and the nostly-federal statutes and case |aw
governing enploynment discrimnation, including the provisions
for reinstatenent. As nearly as | can tell, this touches on a

question of first inpression, whether in sone circunstances,

2 Wiss v. Carpenter, Bennett & Morrissey, 672 A 2d 1132,
1144 (N. J. 1996).
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enpl oynment reinstatenent ordered under the federal enploynent
law may violate a state's attorney-client law, and if so, how to
resolve the tw?® But the place to resolve novel and energing
gquestions of law is not in a court's review of a private
arbitration award. Parties submt disputes to arbitration to
reach swift resolution and specifically to avoid the |engthy
appeals in which courts can definitively resolve every question
of law and in the process create precedent.? Revi ew of an
arbitration to which parties voluntarily submtted is not the
appropriate vehicle for this court to announce new rules of |aw
or to hold forth about generalized public policy.

178 Although the majority's conclusions about a public

policy are indeterm nate, there is no doubt that attorneys have

3 A Non-Party Brief filed in this case asserts that "the
Court is faced with a case of first inpression' and further
describes the potential tension in the |law governing "in-house"
attorneys:

Wil e in-house counsel enjoy the sane attorney/client
relationship that attorneys in private practice have
with their clients, in-house counsel also have the
rel ati onship of enployer and enployee, and those two
separate relationshi ps can be the source of tension as
sonmeone whose livelihood is tied to one enployer nust
also respect and fulfill his or her professional
duties as an attorney.

Non-Party Brief of Byron F. Egan, 2, 6.

“ See mmjority op., Y48 ("Qur task is to ensure that the
parties receive what they bargained for—the adjudication of
their dispute via the arbitration process.” (citing Lukowski v.

Dankert, 184 Ws. 2d 142, 149, 515 N.W2d 883 (1994)).

4
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fiduciary and ethical duties and obligations of professiona
conduct . O her enployees also have fiduciary and ethical
obligations to their enployers.

179 The problemis that the majority is unable to pin down
a particular rule, duty, or obligation or offer nore than its
own repeated assertions that if the award stands, a violation of
et hical obligations would be the necessary result. The majority
claims that because the panel did not affirmatively discuss
Sands' ethical duties as an attorney, this necessarily inplies
that the panel "never exam ned whether Sands could ethically
perform her role if it awarded reinstatenent.” Majority op.,
163. The majority parlays this supposition into the concl usion
that the award of reinstatenment "would have the practical effect
of forcing Sands to violate her ethical obligations.” Myjority
op., 965. Both the claim and the observation are at best
specul ati ve and noreover are belied by the record.

180 There is no reason to believe, much less to
affirmatively conclude as the nmmjority has done, that the
arbitration panel did not consider the applicability of Sands'
ethical obligations as an attorney. It is no secret that Sands
is an attorney. Through its 49-page factual review, |egal
analysis, and ultimate findings, the panel was anply aware of
Sands' professional role and her responsibilities toward the

Menar d cor porati on, its of ficers, and t he i ndi vi dual s

5
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representing the corporation. The panel explicitly acknow edged
the "difficult[y]" of the "hostile" relationship between the
parties. In doing so they necessarily assessed the dynamc
between attorney and client and the issues inherent therein.
Even if there were uncertainty as to what |aw the panel did or
did not consider, the najority oversteps its bounds in review of
an arbitration award when it construes anbival ence or silence in
the record to justify overturning a result it disfavors. As
the majority recognizes, the party seeking to overturn the panel
award bears the burden of proof.

181 Significantly, Sands and Menard explicitly stipulated
t hat each nmenber of the panel would be an attorney. Each of the
arbitrators was an experienced and successful att or ney,
t hensel ves bound by the Rules of Professional Conduct and bound
to be versed in those rules, which the majority opinion invokes
to justify its result in the present case.

82 According to Martindal e-Hubbell and the law firm Wb
sites of each of the arbitrators, Attorney Peter Reinhardt has
been licensed to practice in Wsconsin for 15 years, specializes
in enploynment |aw, and has appeared before this court as well as
the Federal 7th and 8th Circuit Courts of Appeals; Attorney
Carol Skinner has been licensed to practice in Wsconsin for 26
years and specializes in enploynent law as well as alterative

di spute resolution; and Attorney Aaron Halestead has been

6
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licensed to practice in Wsconsin for 20 years, specializes in
enployment law, and is a long-tine nenber of the Board of
Directors of the Labor and Enploynent Section of the State Bar
of Wsconsin, where he served as Chairperson from 2003-04.

183 It strains credulity when the nmgjority assunes these
three attorneys failed to consider the rules of their profession
or the nature of the attorney-client relationship when they
assessed whether a reinstatenent award woul d be feasible on the
facts before them The majority considerably exceeds the
supervisory role of a court in review of an arbitration award
when it construes the record to presune that a capable
arbitration panel sonmehow i gnored the obvious.

84 The nmmjority declares that in order to vacate an
arbitrator's award on the grounds of public policy, "[a] public
policy violation nust be clear, and the burden of proving such a
violation rests with the party seeking to overturn the award."
Majority op., 9150. The majority does not, however, apply this
standard to the instant case.

185 Rather, the nmmjority attenpts to persuade us that
every one of the three arbitrators, along with the circuit court
judge, the three judges on the court of appeals panel, and Sands
herself, all lawers, all overlooked a "clear violation of a
strong public policy" and that all the lawers involved in the

present case overlooked the mmjority's own determ nation that

7
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"Sands cannot in good faith represent Menard w thout violating
her ethical obligations.”™ Mjority op., 156.

186 While apparently the public policy relied on by the
majority was neither so "clear"” nor so "strong" that any prior
attorney or tribunal spotted it, the mgjority nevertheless
pronounces that it "cannot countenance” the panel's award of
reinstatenent on the basis of a newy-mnted "clear strong
public policy." See majority op., Y52.

87 The strong public policy violated here, in the
majority's view, is apparently enbedded in an attorney's various

ethical obligations.®> Mjority op., 149. The mmjority discusses

° | qualify ny statenment as an "apparent" concl usi on because
the mjority's opinion seens to float between nultiple
articulations of the public policy that was violated. The
majority first seenms to rest its holding on Sands' unspecified
"et hi cal obl i gati ons, particularly an attorney's duty of
| oyalty", but the majority cites only one specific section of
the Rules of Professional Conduct (SCR 20:1.7(a)(2)). See al so
majority op., 9153. Despite this, the mjority also nakes
| i beral use of generic references to attorneys' fiduciary duties
of loyalty to clients, and the "confidence and trust underlying
the attorney-client relationship,” as established by case |aw
See, e.g., majority op., 953.



No. 2008AP1703. ssa

in general terns the attorney's fiduciary duty of loyalty and
the Rules of Professional Conduct, SCR 20:1.7(a)(2), relating to
"a personal interest.” Mjority op., 1153, 61

188 The majority cites SCR 20:1.7(a)(2), which states that

"a lawyer shall not represent a client if the representation

involves a concurrent conflict of interest. A concurrent
conflict of interest exists if . . . there is a significant risk
that the representation of one or nore clients wll be
materially limted by . . . a personal interest of the |awer"”

(enmphasi s added).
189 The mmjority goes on to hold that it is "clear that

Sands can not in good faith represent Menard w thout violating

her ethical obligations as an attorney." Majority op., 956.
The majority's opinion is unpersuasive. It is far from clear
In light of these references, it is unclear whether the

majority relies solely on SCR 20:1.7(a)(2) or on an amal gam of
this one rule and other sources of nore general ethical

obl i gati ons. If the basis for wvacating the award is a
hypot hesi zed violation of one rule, how does the mgjority
conclude that this is "strong public policy,” rather than a
sinple attorney ethics violation? If, on the other hand,

di scerning the "public policy" that would allegedly be violated
by reinstatenent requires the mpjority to rely on nove
inferences to reach its conclusion, how then was the arbitration
panel to recognize a public policy that neets the standard "t hat
when a court bars enforcenent of an arbitration award on the
basis of public policy, that public policy mnust be clearly
defined"? See Local P-1236 v. Jones Dairy Farm 680 F.2d 1142,
1145 (7th Cir. 1982).
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that if the reinstatenment award stands, Sands w ||l necessarily
violate this ethical obligation.

190 First, the comrentary to this section of the Rules,
SCR 20:1.7(a)(2) indicates that the phrase "personal interest”
refers not to one's own enotive state or stake, but rather to
substantive, material conflicts of interest.® Not ably, the
comments identify business-related exanples, such as "when a
| awer has discussions concerning possible enploynent with an
opponent of the lawer's client,” and further direct the reader

to "Rule 1.8 for specific Rules pertaining to a nunber of

personal interest <conflicts, including business transactions
with clients.” No such objective, material business conflict
has been identified here as a conflicting "personal interest" of
Sands. Instead, the najority seens to stretch the neaning of
"personal interest” to the subjective and anorphous area of

Sands' "feelings" toward Menard.

191 The mmjority comes up short on citations to cases in
W sconsin or any other jurisdiction that have interpreted the
Rul es of Professional Conduct to cover "feelings" analogous to
what the nmajority argues is the problem here, although the
majority opinion is filled with pronouncenents about a |awer's

obligations to the client and the strong public policy of the

® See Ws. Stat. Ann. SCR 20:1.7 (2009) (setting forth the
ABA Conment s) .

10
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state of Wsconsin. Under these circunstances, with apparently
no prior precedent, how can the nmajority conclude that Menard
has net its burden of proving such a violation, let alone that
it is clear or obvious that public policy would be violated by
this award? The obvious conclusion is that Menard has not net
its burden. The mpjority's contrary conclusion represents the
majority's flat refusal to apply the standard of review that it
espouses. "The court will not relitigate issues submtted to

arbitration.” Franke v. Franke, 2004 W 8, 3 & n.8, 268

Ws. 2d 360, 674 N.W2d 832 (quoting Joint Sch. Dist. No. 10 v.

Jefferson Educ. Ass'n, 78 Ws. 2d 94, 116-18, 253 N W2d 536

(1977)).

192 Second even assuming that "feelings" are within the
scope of SCR 20:1.7(a)(2), this case still does not provide
sufficient support for the majority's contention that Sands
would "clearly" violate her ethical obligations by that
"personal interest.” Wiile the mpjority cites a string of
enotionally charged |anguage from Sands at the arbitration
hearing,” this reference does little nore than establish Sands'
| evel of personal affront fromthe situation of her discharge, a
view which was apparently shared by the panel that ordered

rei nst at ement . Her statements do not establish that an ethics

" Mpjority op., T157-58.

11
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violation either had or would occur if the reinstatement award
were to stand. O all the quotes reported by the mpjority in
sensationalist fashion, none refers at all to Sands' opinion or
that of the panel or any other party as to her own future
conduct or ethical obligations with respect to Menard.?

193 Thus it is not clear at all what specific ethical

breach the mpjority fears, or from exactly what "personal

8 To support the proposition that an attorney's ethical
duties constitute public policy grounds to vacate an arbitration
award, the majority cites two cases in which a specific rules

violation would be conpelled by an arbitration award. See
majority op., 955. In the present case, no specific rules
violation is identified that would necessarily follow from the
awar d. In both of the cited cases, the parties had already

entered private agreenents that would violate specific rules
provisions if enforced by arbitration, a result the courts did
not al |l ow.

In Matter of Silverberg, 75 A D 2d 817, 427 N Y.S. 2d 480
(N.Y. App. Div. 1980), the court did not vacate an arbitration
awar d. The petitioner sought enforcenent of a partnership
provision that prevented other nenbers of his firm from
servicing his clients. The court held that the provisions of
the partnership agreenent, if enforced, would violate the Code
of Professional Responsibility Disciplinary Rules 2-107. The
court therefore refused to allow the matter to be arbitrated.
The case is unlike the present case, where no rules violation
would be a necessary result and the parties have already
voluntarily agreed to arbitration.

12
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interest” of Sands it would stem nuch |ess that any breach at
all is an inevitable foregone concl usion. Such a vague
rationale would not suffice for a trial court's sua sponte
di squalification of an attorney.? It is hard to see how an
equal |y vague expectation of a conflict is sufficient to allow
this court, barred from free-wheeling fact-finding and limted
to a supervisory role in reviewing an arbitral award, to reach
the conclusion that a future ethics violation is a certainty.

194 The mmjority restates its conclusion that Sands cannot
ethically represent Menard in various ways: that "no reasonabl e
person would consider reinstatenent”; that "a productive
setting”" was not possible; that "nothing good could possibly

cone from reinstatenent."” None of these conclusions is tied to

In Perkins & Mario, P.C. v. Annunziata, 694 A 2d 1388
(Conn. App. 1997), the arbitral panel awarded legal fees to a
di scharged attorney who handled a personal injury matter on a
contingency fee basis and had no witten fee agreenent. The
Rul es of Professional conduct forbid such an arrangenent, and
the result would also have violated a statute prohibiting
excessive |legal fees. The court vacated the award on appeal
which it recognized as "the exceptional case": where the award
in contravention of both statute and a very specific rules
provi sions "violates clear public policy."

® See State v. Peterson, 2008 W App 140, 923, 314
Ws. 2d 192, 757 N.W2d 834 (finding "attorney disqualification
should not be inposed cavalierly" and a lower court's decision
to disqualify an attorney was an erroneous exercise of
di scretion because "the court did not explain what problem it
anticipated if [the attorney] continued, the court did not
descri be any pot enti al et hi cal vi ol ation t hat m ght
arise . . . before deciding to disqualify [the attorney].").

13
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any |egal standard or any particular attorney ethics obligation.
Together they offer Ilittle nore than the nmgjority's own
restatenent of its speculation about the facts that would result
from reinstatenent. Again, the mpjority does not neet the
standard of establishing a clear public policy or show that
Menard has net the burden of proof.

195 Third, the mjority's holding that letting the
reinstatenment award stand would "force" or "require" Sands to
violate her ethical obligations is not supported by the record
and defies |1ogic. The majority assunes that only a single
course of conduct can result from Sands' reinstatenent—nanely,
Sands' professional msconduct followng a return to enpl oynent
at Menard.

196 Suppose, faced with reinstatenent, both parties accede
to Sands' return. It is neither inpossible nor unreasonable to
think that as the resolution gleaned from arbitration took hold,
hurt feelings would fade and be overtaken by the professional
nature and interests of both parties.'® It is entirely possible
that Sands could resunme her representation wth no ethical
vi ol ation what soever. More inmportantly, the award of

rei nst at enent gives Sands the opportunity to rmake that

¥ 1n point of fact, this very proceeding now denonstrates
the likeliness of that outcone had reinstatenent been |eft
undi sturbed, as Sands today states she is both willing and able
to continue to professionally represent Menard.

14
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assessnment for herself. Sands woul d be the nobst capable person
to do so. Qddly, the majority seems to find itself better
positioned than the [|awer involved. The majority wthout

hesitation reports "it is clear that Sands cannot in good faith
represent Menard without violating her ethical obligations as an
attorney."”

197 Wth great self-certainty, the majority concludes that
"an arbitration award requiring an attorney to violate her
ethical obligations is void as a mtter of strong public
policy." Majority op., 964 (enphasis added). Yet nothing in
the award of reinstatenent requires Sands to violate her ethical
obl i gati ons. If, as the mjority predicts, allowing the
reinstatenent award to stand would force or require Sands to
commit an ethical obligation, then she has a sinple solution:
resign. It was Menard that defied the reinstatenent award, not
Sands. In the event Sands resigns, the panel's award mght in
fact result in less than the nake-whole renmedy intended by the
law, and mght represent a "raw deal"” for Sands, but courts do
not vacate a valid arbitration award sinply because the panel
has awarded a renmedy worth less than a reviewing court |ater
sees as appropriate.

198 There is another potential outcone that the mgjority
does not acknowl edge. If the reinstatenent award stands, and if

the parties truly view reinstatenent as untenable and nutually

15
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undesirable, then rather than enter a situation where, in the
majority's view, an ethical violation is likely to occur, the
parties could sinply negotiate a settlenent that avoids Sands'
actual return to Menard. Courts and commentators alike have
recogni zed that parties are free to reach a nore efficient or
desirable result by negotiating an alternative solution to a
court-inposed remnedy. ! As Judge Posner observed in a case
considering enploynent reinstatenent, "the social costs of

nl2

[reinstatenment] may be avoi ded by corrective transactions. In

1 See, e.g., Youngs v. Od Ben Coal Co., 243 F.3d 387 (7th
Cr. 2001) (acknow edging the reality of negotiation around
judgnments granting specific perfornmance: "Youngs is seeking,
but not wanting, specific perfornmance. If he obtained the
relief he is seeking, that would just be a prelude to a further
negotiation with Ad Ben.")

2 Avitia v. Metro. Cub of Chicago, Inc., 49 F.3d 1219,
1232 (7th Cr. 1995) (citing R H Coase, The Problem of Soci al
Cost, 3 J. Law & Econ. 1 (1960)).

In the present case, the circuit court did not require
acadenm ¢ commentary to recognize as a practical matter that what
was at stake was likely just a question of putting a price tag
on the reinstatement award. If the circuit court whose order
Menard defied recognized that at that time Sands was not |ikely
to actually return to Menard and that an ethical violation was
not actually going to take place, howis the ngjority so certain
that the "reinstatenent order would have the practical effect of
forcing Sands to violate her ethical obligations"? See mpjority
op., 165. The circuit court had a very different view of "the
practical effect” of the award:

[T]he parties agreed to arbitration, and the
arbitrator's award, |I'm going to use the card gane,
this is the hand that's dealt out, and sonebody got
dealt the joker, okay, how nuch is this worth? They
ordered this. How nmuch is this worth?

16
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other words, if the parties could not live with reinstatenent,
they were free to negotiate for another result.?®

199 Gven the panel's awareness of Sands’ et hi cal
responsibilities as an attorney, given the panel's consideration
of the relationship between the parties, given the nmgjority's
conclusory and unsubstantiated interpretation of the Rules of
Prof essi onal Conduct as allegedly governing this situation, and
given that reinstatenent does not actually require any violation
of the Rules of Professional Conduct, the mnmmjority cannot

reasonably conclude that Menard has proven that allowing the

The circuit court then posited three different alternative
ways the court mght proceed to place a value on the arbitration
under the court's authority:

Al ternative nunber one is . . . to go back and have
that issue arbitrated. . . . Two, that this court now
is to provide a value, that is danages, with regard to
what t he not r ei nst at enent is worth . . . O
third . . . file a separate law suit . . . have a jury

deci de how nmuch this was worth.

13 An argunent can be made that such a negotiated result
would better establish the "nmake whole" value of what
reinstatenent (or avoiding reinstatenent) is actually worth to
the parties, rather than asking a court to provide this value
t hough an award of damages or a determnation of front pay.
"Prom sees know better than courts whether the damages a court
is likely to award woul d be adequate because proni sees are nore

famliar with the costs that breach inposes on them"™ Al an
Schwartz, The Case for Specific Performance, 89 Yale L.J. 271,
277 (1979). Courts also recognize that a solution negotiated

between the parties outside of court my reduce "the parties'
expenditures on preparing and presenting evidence of damages,
and the time of the court in evaluating the evidence." WAl green
Co. v. Sara Creek Prop. Co., B.V., 966 F.2d 273, 276 (7th GCr.
1992).

17
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reinstatenent award to stand would violate any clear strong
public policy. The nost one can say (and one would be
stretching to do so) is that a public policy violation mght be
possible in the future, leaving its actual realization uncertain
and reasonably debat abl e. Under such circunstances, the
arbitrators' award is not a clear and proven violation of a
clear strong public policy. The majority's saying there's a
violation of a clear strong public policy, and then saying it
again, does not meke it so. At worst, the arbitrators' award
presents a reasonably debatable problem on |awer ethics
gr ounds.

1100 Under  such circunstances, the normal and well -
established rules of deference to the arbitral process nust
prevail. These statenents of the rules of deference are many:

101 "Where the parties have agreed to submt their dispute
to binding arbitration, an award that 1is not «clearly in
violation of public policy should be given effect."

1102 "[Clourts should not disturb the award nerely because
of disagreenments with arbitral fact findings or because the
arbitrator's application of the public policy principles to the

underlying facts is inperfect. |If the correctness of the award,

4 Hackett v. Mlbank, Tweed, Hadley & MO oy, 654 N. E. 2d
95, 102 (N.Y. 1995) (enphasis added).

18
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including its resolution of the public policy question, is
reasonabl y debatable, judicial intervention is unwarranted. "

103 It is abundantly clear that no violation of a clear,
strong public policy is sufficiently manifest in the present
case by either the process used by the arbitration panel or the
arbitration award. O the remaining grounds for vacating an
arbitral award, as a strong public policy violation is absent,
none ot herwi se apply.

1104 Because reinstatement here does not violate a clear
and strong public policy, the choice of renmedy was for the
arbitration panel. The panel had no way of anticipating that
this court would use the present case to announce a clear,
strong public policy against reinstatenent. Resol ution of the
remedy was well within the panel's discretion.

105 To overturn the panel's exercise of discretion, a
court must conclude that the arbitrators exceeded their powers.
Ws. Stat. § 788.10(d). A typical ground for arguing a panel
has exceeded its powers is that the arbitrators manifestly

16

di sregarded the |aw "Mani festly disregarding the |aw' has

been described as not understanding the Iaw or correctly stating

15 Weiss v. Carpenter, Bennett & Morrissey, 672 A 2d 1132,
1145 (N.J. 1996).

18 Racine County v. Int'l Ass'n of Machinists & Aerospace
Wor kers, 2008 W 70, T11, 310 Ws. 2d 508, 751 N.W2d 312.
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the law but ignoring it.! "Mnifestly disregarding the |aw' has
al so been described as "making no attenpt to apply or interpret
the relevant . . . law "8

1106 The arbitration panel in this case was very thorough
It analyzed the law and correctly stated it. It made every
attenpt to apply its correct interpretation of the relevant |aw
to the facts. The panel's reasoning is extrenely detail ed. In
no way can these arbitrators be viewed as having manifestly
di sregarded the | aw.

107 In its resolution, the arbitration panel did no nore
than order one of several renedies it was entitled to choose
from a remedy that is often identified as the "preferred”
remedy and which the panel was in fact obligated to consider.*®

1108 Rei nstatenent nmay be ordered even when the parties do
not favor it and even when rel ationshi ps between the parties are
acri noni ous. According to the case law, "reinstatenent is not

i nfeasi ble sinply because a plaintiff clains that he or she does

not get along with the enployer or because the plaintiff clains

7 Lukowski v. Dankert, 184 Ws. 2d 142, 149, 515 N.W2d 883
(1994) .

18 Racine County v. Int'l Ass'n of Machinists & Aerospace
Wor kers, 310 Ws. 2d 508, ¢33.

19 Kenpfer v. Automated Finishing, Inc., 211 Ws. 2d 100,
120, 564 N.W2d 692 (1997) (holding that "[f]ront pay is only an
avai lable renedy in those cases in which . . . reinstatenent is
not feasible").
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that he or she is not confortable working for sonmeone who
previously term nated himor her."?°

1109 Courts have explained that "[t]he equitable remedy of
reinstatenent requires . . . a delicate balance. On the one
hand, reinstatenent is the preferred renmedy for victins of
di scrim nation. On the other hand, a [decision naker] is not
required to reinstate a successful plaintiff where the result
would be a working relationship fraught wth hostility. A
[ deci sion nmaker] nust be careful, however, not to allow an
enpl oyer to use its anger or hostility toward the plaintiff for
having filed a lawsuit as an excuse to avoid the plaintiff's

rei nst atement . "%

1110 The majority goes to great lengths to establish that

in cases analogous to this one, rei nst at enent, al t hough
di scretionary, nmay be "inappropriate." See mpjority op., 937-
46. In its analysis of the renedial framework for Title VII

vi ol ati ons, the mpjority wuses the word ™"appropriate" or
"i nappropriate" at every turn. |f the standard for vacating an
arbitration award was when the award was "inappropriate,” then
the mpjority's treatnment on this issue would be very persuasive

i ndeed. But "inappropriate” is not the standard.

20 1 d.

2l Bruso v. United Airlines, 239 F.3d 848, 861 (7th GCr.
2001) (citations omtted).
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1111 The mpjority's choice and wuse of case law on
reinstatenent only further reveals how far from the proper
standard of review for arbitration the mgjority's analysis has
strayed. The majority relies on federal cases in which either a
federal district court is deciding the appropriate renedy or a
federal appellate court is reviewing (and generally affirmng)

t he discretionary decisions of the federal trial court.??

22 EEOC v. Kallir, Philips, Ross Inc., 420 F. Supp. 919
(S.-D.NY. 1976) (district court decision ordering front pay
followwng a jury verdict finding wongful termnation); WIIlians
v. Pharmacia, Inc., 137 F.3d 944 (7th GCr. 1998) (reviewing a
district court order denying reinstatenent); MNeil v. Econ.
Lab., Inc., 800 F.2d 111 (7th Cr. 1986) (reviewing a district
court order denying front pay (enphasis added); MKnight v. Gen.
Motors Corp., 908 F.2d 104 (7th GCr. 1990) (reviewing a district
court order denying reinstatenent); Taylor v. Teletype Corp.,
648 F.2d 1129 (8th Gr. 1981) (reviewing a district court order
denying reinstatenent); Sasser v. Averitt Express, Inc., 839
S.W2d 422 (Tenn. C. App. 1992) (reviewing a circuit court
damages judgnent for wongful termnation); Wittlesey v. Union
Carbide Corp., 567 F. Supp. 1320 (S.D.N. Y. 1983) (district court
bench trial awarding the plaintiff damages over reinstatenent);
Tyler v. Bethlehem Steel Corp., 958 F.2d 1176 (2d Cr. 1992)
(reviewing a district court judgnent awarding front pay);
Cancellier v. Federated Dep't Stores, 672 F.2d 1312 (9th Gr.
1982) (reviewing a judgnment of a district court denying
reinstatenent); Goss v. Exxon Ofice Sys. Co., 747 F.2d 885 (3d
Cir. 1984) (reviewing a district court decision limting front
pay to four nonths); Fitzgerald v. Sirloin Stockade, Inc., 624
F.2d 945 (10th Cir. 1980) (reviewing a judgment from a speci al
jury verdict awarding front pay); Hoffman v. N ssan Modtor Corp.
in US A, 511 F. Supp. 352 (D.N.H 1981) (reviewi ng an anended
jury verdict); Dickerson v. Deluxe Check Printers, Inc., 703
F.2d 276 (8th Cr. 1983) (reviewing an order from a district
court denying additional equitable relief); Coston v. Plitt
Theatres, Inc., 831 F.2d 1321 (7th Cr. 1987) (reviewing a
judgment from a district court denying both reinstatenent and
front pay); Hyland v. Kenner Prods. Co., 13 Fair Enpl. Prac.
Cas. (BNA) 1309 (S.D. Chio 1976) (reviewing a circuit court
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1112 The majority's authority is thus drawn exclusively
from cases in which an appellate court reviews a trial court
judgnment regarding reinstatenent, applying normal appellate
standards of review The nmpjority does not cite a single case
in which a court reviews an arbitration panel awarding the
remedy of reinstatenent. In reviewing a trial court's judgnent
for reinstatenment, an error of law would be sufficient for an
appel l ate court to reverse the discretionary ruling of the trial
court, applying an erroneous exercise of discretion standard of
review.?® In contrast, an error of lawis not a sufficient basis
for a court to overrule an arbitration award. A "court wll| not

overturn the arbitrator's decision for nere errors of |law or

judgnent denying plaintiff's attorney's fees); Conbes v. Giffin
Television, Inc., 421 F. Supp. 841 (WD. la. 1976) (awarding
back pay and benefits in light of a jury verdict for the
plaintiff finding wongful termnation).

23 See, e.g., MNeil, 800 F.2d 111 at 118 ("The decision
whether or not to award front pay [rather than reinstatenent]
is, of course, within the discretion of the district court. W
need only review the decision of the district court for an abuse
of discretion"); Taylor, 648 F.2d 1129 at 1139 ("W cannot
conclude that the district court abused its discretion in
mandating reinstatenent and, therefore, affirm that order");
Cancel lier, 672 F.2d 1312 at 1320 ("Moreover, in view of the
substantial verdict the judge did not abuse his discretion in
[denying reinstatenent]"); Goss, 747 F.2d 885 at 890-91 ("[We
find no abuse of di scretion in t he choi ce of
remedy . . . awarding [plaintiff] front pay in lieu of
reinstatenment”); Coston, 831 F.2d 1321 at 1332 ("[We determ nej
that the district court did not abuse its discretion in denying
rei nstatenent").
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fact."?* This rule is in accord with the recognition that the
parties have contracted for the arbitrator's decision—not the
court's.

1113 The proper interpretation and application of SCR
20:1.7(a)(2) to the instant case are at nost reasonably
debat abl e. The effect of the application of the rule is
uncertain and relies on the majority's assunptions. Therefore
no violation of a clear, strong public policy resulting fromthe
arbitration panel's award can be clearly established. If the
arbitrators erred in interpreting the rule, they made an error
of law.®® Yet as previously stated, the proper standard of
review for an arbitration award dictates that an error of [|aw
does not justify vacating the award. Thus even allowing for the
majority's stretches of interpretation and assunptions about
outcone, the majority reaches an erroneous result.

1114 In the end, the only thing that is "clear” from the
majority's treatnent of the present case is that the mpjority

does not like the reinstatenent award and has substituted its

24 Madison v. Madison Prof'l Police Oficers Ass'n., 144
Ws. 2d 576, 585, 425 N.W2d 8 (1988) (quoting M I waukee Bd. of
Sch. Dirs. v. MIlwaukee Teachers' Educ. Ass'n, 93 Ws. 2d 415,
422, 287 N.W2d 131 (1980)).

% In an attorney discipline case enforcing the rules, a
referee would interpret and apply the rule, a question of |aw
This court would not be bound by the referee's interpretation or
application, a question of |aw

24



No. 2008AP1703. ssa

discretion for that of the arbitrators, in violation of the
[imtations on the court's standard of review

1115 Because no clear violation of a strong public policy
is present here, and no other grounds exist for vacating the
arbitration panel's award as exceeding its powers, t he
majority's analysis becones little nore than a strained
analytical effort to overturn an arbitration award with which
four menbers of this court disagree. The majority has
i mproperly extended the authority of this court, at the cost of
the well-established and highly deferential standard of review a
court gives to arbitration awards.

116 For the reasons set forth, | wite separately in
di ssent.

217 1 am authorized to state that Justices ANN WALSH

BRADLEY and N. PATRI CK CROOKS join this opinion.
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